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76-3-504. Subdivision regulations -- contents. (1) The subdivision regulations adopted under

this chapter must, at a minimum:

[ses]

(p) establish criteria that the governing body or reviewing authority will use to determine
whether a proposed method of disposition using the exemptions provided in 76-3-201 or 76-3-
207 is an attempt to evade the requirements of this chapter. The regulations must provide for
an appeals process to the governing body if the reviewing authority is not the governing body.
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1/27/12015 76-3-203. Exemption for certain condominiums.

Prenious Section  MCA Contents Pait Contents  Search Help  Next Section

76-3-203. Exemption for certain condominiums. Condominiums, townhomes, or townhouses, as those terms are defined in 70-23-102,
constructed on land subdivided in compliance with parts 5 and 6 of this chapter or on lots within incorporated cities and towns are exempt
from the provisions of this chapter if?

(1) the approval of the original subdivision of land expressly contemplated the construction of the condominiums, townhomes, or
townhouses and any applicable park dedication requirements in 76-3-621 are complied with; or

(2) the condominium, townhome, or townhouse proposal is in conformance with applicable local zoning regulations when local zoning

regulations are in effect.

History: En. Sec. 3, Ch. 500, L. 1973; amd. Sec. 1, Ch. 334, L. 1974; amd. Sec. 2, Ch. 498, L. 1975; R.C.M. 1947, 1 1-3861(part); amd. Sec. 1, Ch. 534,L.2001;
amd. Sec. 1, Ch.229,L.2007; amd. Sec. 4,Ch. 373,L.2011.
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112712015 76-3-205. Exemption for airport land and state-owned lands -- exception.
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76-3-205. Exemption for airport land and state-owned lands -- exception. (1) A division of land created by lease or rental of
contiguous airport-related land owned by a city, a county, the state, or a municipal or regional airport authority is not subject to the
requirements of this chapter if the lease or rental is for onsite weather or air navigation facilities, the manufacture, maintenance, and storage
of aircraft, or air carrier-related activities.

(2) A division of state-owned land is not subject to the requirements of this chapter unless the division creates a second or subsequent
parcel from a single tract for sale, rent, or lease for residential purposes after July 1, 1974.

History: En. Sec. 4, Ch. 500, L. 1973; amd. Sec. 2, Ch. 334, L. 1974; amd. Sec. 19,Ch. 213,L. 1975; amd. Sec. 2, Ch. 552, L. 1977; R.C.M. 1947, 1 1-3862(5), amd.
Sec. 1,Ch. 548, L. 1999.
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112712015 76-3-207. Divisions or aggregations of land exempted from review but subject to survey requirements and zoning regulations -- exceptions -- fees for examination of division.
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76-3-207. Divisions or aggregations of land exempted from review but subject to survey requirements and zoning regulations --
exceptions -- fees for examination of division. (1) Except as provided in subsection (2), unless the method of disposition is adopted for the
purpose of evading this chapter, the following divisions or aggregations of tracts of record of any size, regardless of the resulting size of any
lot created by the division or aggregation, are not subdivisions under this chapter but are subject to the surveying requirements of 76-3-401
for divisions or aggregations of land other than subdivisions and are subject to applicable zoning regulations adopted under Title 76, chapter
2:

(a) divisions made outside of platted subdivisions for the purpose of relocating common boundary lines between adjoining properties;

(b) divisions made outside of platted subdivisions for the purpose of a single gift or sale in each county to each member of the
landowner's immediate family;

(c) divisions made outside of platted subdivisions by gift, sale, or agreement to buy and sell in which the parties to the transaction enter a
covenant running with the land and revocable only by mutual consent of the governing body and the property owner that the divided land
will be used exclusively for agricultural purposes;

(d) for five or fewer lots within a platted subdivision, the relocation of common boundaries;

(e) divisions made for the purpose of relocating a common boundary line between a single lot within a platted subdivision and adjoining
land outside a platted subdivision. A restriction or requirement on the original platted lot or original unplatted parcel continues to apply to
those areas.

(f) aggregation of parcels or lots when a certificate of survey or subdivision plat shows that the boundaries of the original parcels have
been eliminated and the boundaries of a larger aggregate parcel are established. A restriction or requirement on the original platted lot or
original unplatted parcel continues to apply to those areas.

(2) Notwithstanding the provisions of subsection (1):

(a) within a platted subdivision filed with the county clerk and recorder, a division, redesign, or rearrangement of lots that results in an
increase in the number of lots or that redesigns or rearranges six or more lots must be reviewed and approved by the governing body before
an amended plat may be filed with the county clerk and recorder;

(b) a change in use of the land exempted under subsection (1)(c) for anything other than agricultural purposes subjects the division to
review under parts 5 and 6 of this chapter.

(3) (a) Subject to subsection (3)(b), a division of land may not be made under this section unless the county treasurer has certified that all
real property taxes and special assessments assessed and levied on the land to be divided have been paid.

(b) (i) If a division of land includes centrally assessed property and the property taxes applicable to the division of land are not
specifically identified in the tax assessment, the department of revenue shall prorate the taxes applicable to the land being divided on a
reasonable basis. The owner of the centrally assessed property shall ensure that the prorated real property taxes and special assessments are
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112712015 76-3-207. Divisions or aggregations of land exempted from review but subject to survey requirements and zoning regulations -- exceptions -- fees for examination of division.
paid on the land being sold before the division of land is made.

(i) The county treasurer may accept the amount of the tax prorated pursuant to this subsection (3)(b) as a partial payment of the total tax
that is due.

(4) The governing body may examine a division or aggregation of land to determine whether or not the requirements of this chapter
apply to the division or aggregation and may establish reasonable fees, not to exceed $200, for the examination.

History: En. Sec. 4, Ch. 500, L. 1973; amd. Sec. 2, Ch. 334, L. 1974; amd. Sec. 19, Ch. 213, L. 1975; amd. Sec. 2, Ch. 552, L. 1977, R.C.M. 1947, 11-3862(6); amd.
Sec. 1,Ch.379,L. 1985; amd. Sec. 1, Ch. 569, L. 1989; amd. Sec. 4, Ch. 272, L. 1993; amd. Sec. 3, Ch. 366,L.1993; amd. Sec. 3, Ch.468,L. 1995; amd. Sec. 2, Ch.
436,L.2003; amd. Sec. 2, Ch. 563,L.2003; amd. Sec. 1, Ch. 252, L. 2005; amd. Sec. 12, Ch. 446, L. 2009; amd. Sec. 1,Ch.351,L.2013.

Pravided by Montana Legisiative Services
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MODEL
SUBDIVISION
REGULATIONS

September 2006

MODEL SUBDIVISION REGULATIONS

Prepared to comply with the
Montana Subdivision and Platting Act
(Incorporates the 2005 amendments to the Montana Subdivision
and Platting Act)




V. DIVISIONS OF LAND EXEMPT FROM SUBDIVISION REVIEW*

V-A. Purpose

The MSPA provides that certain divisions of land, which would otherwise constitute
subdivisions, are exempt from local subdivision review and approval, unless the use of the
exemption is an attempt to evade the MSPA. The exemptions are found in Part 2 of Title 76,
Chapter 3. These regulations address the more commonly used exemptions.

V-B. General Criteria to Determine Whether a Proposal is an Attempt to Evade the
MSPA

The governing body and its agents, when determining whether an exemption is claimed for the
purpose of evading the MSPA, shall consider all of the surrounding circumstances. These
circumstances include the nature of the claimant’s business, the prior history of the particular
tract in question, the proposed configuration of the tracts if the proposed exempt transaction is
completed and any pattern of exempt transactions that will result in the equivalent of a
subdivision without local government review.

V-C. Divisions of Land Entirely Exempt from the Requirements of These Regulations
and the Montana Subdivision and Platting Act [76-3-201, MCA]

The governing body will examine the divisions of land set forth in this section to determine
whether or not the requirements of the MSPA and these regulations apply to the division. The fee
for this examination is set forth in Section XI-A. The requirements of these regulations and the
MSPA do not apply unless the method of disposition is adopted for the purpose of evading these
regulations or the MSPA, or as otherwise specifically provided, when:

a. A division of land is created by order of any court of record in this state or by operation
of law or that, in the absence of agreement between the parties to the sale, could be
created by an order of any court in the state pursuant to the law of eminent domain, Title
70, Chapter 30. Before a court of record orders a division of land, the court shall notify
the governing body of the pending division and allow the governing body to present
written comments on the subdivision.

b. A division of land is created to provide security for mortgages, liens, or trust indentures
for the purpose of construction, improvements to the land being divided, or refinancing
purposes.

i This Exemption Applies:

A. to a division of land of any size;

“ Comment:

Local governments are required to prevent the misuse of the exemptions from local subdivision review by
adopting criteria that define the proper and improper use of the exemptions. These criteria should be used
by the governing body or reviewing authority to determine whether a proposed method of disposition is an
attempt to evade subdivision review. The 2005 amendments to the Montana Subdivision and Platting Act
also allow a subdivider to appeal to the governing body a decision that a division of land is for the purpose
of evading subdivision review unless the governing body made the original decision.
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ii.

iii.

iv.

B. if the land that is divided is only conveyed to the financial or lending
institution to which the mortgage, lien, or trust indenture was given, or to
a purchaser upon foreclosure of the mortgage, lien, or trust indenture. A
transfer of the divided land, by the owner of the property at the time the
land was divided, to any party other than those identified in the
preceding sentence subjects the division of land to the requirements of
the MSPA and these regulations.

C. to a parcel that is created to provide security under this subsection. The
remainder of the tract of land, if applicable, is subject to the provisions of
the MSPA and these regulations.

Statement of Intent

Under policies by many lending institutions and federal home loan guaranty
programs, a landowner who is buying a tract with financing or through a contract
for deed is required to hold title to the specific site on which the residence will be
built. The intended purpose of this exemption is to allow a person who is buying
a tract using financing or contract for deed to segregate a smaller parcel from the
tract for security for financing construction of a home on the property.

Use of Exemption

This exemption is not available to simply create a parcel without review by
claiming that the parcel will be used for security to finance construction of a
home or other structure on the proposed lot.

This exemption may not be properly invoked unless (1) the claimant is
purchasing a larger tract through financing or a contract for deed (and thus does
not hold title) and (2) a lending institution requires the landowner to hold title to
a small parcel of the tract because the smaller tract is required as security for a
building construction loan.

Required Materials

When this exemption is to be used, the landowner must submit to the subdivision
administrator:

A. a statement of how many interests within the original tract will be created
by use of the exemption;

B. the deed, trust indenture or mortgage for the exempted interest (which
states that the interest is being created only to secure a construction
mortgage, lien or trust indenture);

C. a statement explaining who will have title to and possession of the

balance of the original parcel after title to the exempted interest is
conveyed; and
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D. a signed statement from a lending institution that the creation of the
interest is necessary to secure a loan.

V. Rebuttable Presumptions

The use of this exemption is presumed to have been adopted for the purpose of

evading the Act if:
A. it will create more than one new building site;
B. the financing is not for construction or improvements on the exempted

parcel, or for re-financing;

C. the person named in the “statement explaining who would have
possession of the remainder parcel if title to the exempted parcel is
conveyed” is anyone other than the borrower of funds for construction;

D. title to the exempted interest will not be initially obtained by the lending
institution if foreclosure occurs;

E? there exists a prior agreement to default or a prior agreement to purchase
only a portion of the original tract;

F. it appears that the principal reason the interest is being created is to
create a building site and using the interest to secure a loan is a
secondary purpose; or

G the division of land is created for the purpose of conveyance to any entity
other than the financial or lending institution to which the mortgage, lien
or trust indenture was given or to a purchaser upon foreclosure of the
mortgage, lien or trust indenture.

c. A division of land creates an interest in oil, gas, minerals, or water that is severed from
the surface ownership of real property;

d. A division of land creates cemetery lots;

€; A division of land is created by the reservation of a life estate;

f. A division of land is created by lease or rental for farming and agricultural purposes;

g. A division of land is in a location over which the state does not have jurisdiction; or

h. A division of land is created for public rights-of-way or public utility sites. A subsequent

change in the use of the land to a residential, commercial, or industrial use is subject to
the requirements of the MSPA and these regulations.
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